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::::::: IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), SADIYA, ::::::  

TINSUKIA: ASSAM 

G.R CASE NO: 09 OF 2018 

U/ Sec 457/380/34 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1. KHIROD CHETIA @ DADU 

S/O: BUDHESHWAR CHETIA 

ADDRESS: TELIKOTA 

P.S.:  SADIYA, DIST: TINSUKIA, ASSAM 

2. UJJAL BURAGOHAIN @ SARU BHAITY 

S/O: LATE MINESHWAR BURA GOHAIN  

ADDRESS: TELIKOTA 

P.S.:  SADIYA, DIST: TINSUKIA, ASSAM 

3. PANKAJ CHIRING @ KAKOI 

S/O: PADMESHWAR CHIRIN 

ADDRESS: TELIKOTA 

P.S.:  SADIYA, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), SADIYA 

TINSUKIA 

FOR THE STATE:  Mrs. SULEKHA KAR, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. PUTUKAN CHIRIN, LEARNED ADVOCATE 

CHARGE FRAMED ON:   12/03/18 

EVIDENCE RECORDED ON: 19/03/18 & 29/03/18 

ARGUMENT HEARD ON: 07/04/18 
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JUDGMENT DELIVERED ON: 19/04/18 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on25/01/18 the thieves have 

committed theft of four MekhelaChadar from his shop by breaking the ceiling. The 

criminal law was set in motion with the lodging of the FIR.  

2. Accordingly, the case was registered as SADIYA P.S case No. 05/18 u/s 457/380 of 

IPC and ASI DIPAK GOGOI was entrusted to investigate the case and finally the 

charge-sheet was submitted by S.I. C.M.S. CHETIA u/sec 457/380/34 of IPC. 

3. The accused persons were arrested and remanded to judicial custodyand thereafter 

they were allowed to go on bail after filing of the charge sheet they were allowed to 

go on bail and as per provisions of sec 207 CrPC. The copy was furnished to the 

accused persons. After hearing both sides charges u/s 457/380/34 of IPC was read 

over and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried by my learned predecessor.  

4. In this case the prosecution has examined as many as five PW’S to prove this case. 

The statements of the accused persons are hereby recorded and their pleas are of 

total denial. The defence doesn’t want to adduce any DW’S from their side.  

5. After hearing the learned counsel of both sides and after perusal of the case record I 

do hereby framed the following as point of determination. 

POINT OF DETERMINATION 

POINT OF DETERMINATION NO 1: 

Whether the accused personsin furtherance of common intention has committed 

lurking house trespass by night or by breaking the ceiling of the shop which 

belongs to the informant and thereby committed house trespass on 25/01/18 at 

night in order to commit an offence of theft and thereby committed an offence 

punishable u/s 457/34 of IPC? 

POINT OF DETERMINATION NO 2: 

Whether the accused persons in furtherance of common intention had committed 

the theft of the articles which belongs to the informant at the same time & place 

& thereby committed an offence u/s 380/34 of IPC? 
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Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 

6. PW-1 NGICHANG THOUMONG in his evidence has deposed that he can recognize the 

accused persons when he went to the police station. On 25/01/18 he was at his 

home. He came out on 26/01/18 at 10:00 a.m. and when he came to the market he 

came to know there was theft in the market but he didn’t know in whose shop the 

theft took place. He went to his shop and he saw that the articles were kept in a 

haphazard condition (KHELI MELI). He saw that ceiling of his shop was torn. He saw 

that few items were not found in his shop. He didn’t find four pieces of CHADAR, 

MEKHELA & FOUR PIECES OF SHIRT. When he didn’t find it he lodged the FIR. EXT 1 

IS THE FIR, EXT 1(1) IS HIS SIGNATURE. The police recovered his articles. EXT 2 IS 

THE ZIMMA NAMA, EXT 2(1) IS HIS SIGNATURE.  

7. During his cross examination he stated that he had received his articles from the 

police station. He was present at the time when the police seized the articles and he 

got back the articles on 27/01/18. The suggestions put forward are of total denial. 

8. PW-2 SANJAY GUPTA in his evidence has deposed that on 25/01/18 he was on duty 

at 1: 30 a.m. They went to the daily bazzar CHAPAKHOWA for duty. They went to 

the market and saw that two people wanted to flee away. They found that one of the 

accused was having a bag which contained instruments like RETIN, MATUL, RENCH, 

GULTY etc and at that time they suspected the accused persons. They took the 

accused to the police station. The police interrogated them and it came to light that 

there was one more person. They along with the police and guard went to bring the 

accused to the market. They reached the shop of the informant and the two accused 

took them to the shop of the informant. One of the accused had broken the ceiling of 

the informant’s shop and he committed theft there and was seating on the ceiling. 

The said accused was brought down and he was interrogated by the police. The two 

by cycles were recovered by the police and it belonged to them. They took the cycles 

and gave it to the police. They didn’t brought out the articles from the ceiling. EXT 3 

IS THE SEIZURE LIST, EXT 3(1) IS HIS SIGNATURE.  

9. During his cross examination he stated that the police took his signature after two 

days of occurrence. He didn’t had any idea about the seizure made by the police. 

They were on duty on the instructions of the police on 25th January. The suggestions 

put forward are of total denial. 

10. PW-3 AJAY SEAL in his evidence has deposed that on 25/01/18 at about 1: 30 a.m. 
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they were on duty at night. Five of them went to the daily bazzar and they found two 

people and then they interrogated them. The two accused persons came by eloping 

that their owner didn’t paid them the money. They suspected them and they found 

one shoulder bag and it contained instruments such as PLIERS, GULTY, ONE ROD, 

HACKSAW BLADE and because of it they took them and handed over them to the 

police. The police interrogated them and told them that there is one more person 

and they took one of them to the place where the theft was committed. When they 

went there one of the accused got down from the ceiling. They kept the clothes in 

the ceiling. The other accused were brought to the THANA. EXT 3 IS THE SEIZURE 

LIST, EXT 3(2) IS HIS SIGNATURE.  

11. During his cross examination he stated that he heard that there was theft of clothes 

but he didn’t saw the clothes/articles. He didn’t know what is written in EXT 3. He 

didn’t had any idea whether the police had seized the instruments from the accused 

person’s bag. The suggestions put forward are of total denial. 

12. PW-4 TAPAN MANDAL in his evidence has deposed that on 25/01/18 at 1: 30 A.M. 

they were on duty being VDP member at the market. They heard the noise near the 

shop of JITU KALITA. Two of them went there and two of them stopped the two 

accused persons. They found in the bag instruments such as rod, martul, pliers etc. 

and it was found with one of the accused persons. They handed over them to the 

police at the police station. The police interrogated them and one of the person went 

with them and the said accused showed the shop to them. They saw that one of the 

accused person was seating on the ceiling of the shop. The accused was brought 

down and handed over to the police. There were two bycycles kept by the accused 

at the SIBA MANDIR area and it was handed over to the police by them.  

13. At the stage of cross examination he stated that the shop was a cloth shop. He didn’t 

know what were the articles kept in the ceiling as it was night. They didn’t find any 

stolen articles at the hands of the accused persons. The police had recorded his 

statement after 4/5 days of occurrence. The suggestions put forward are of total 

denial. 

14. PW-5 ASI DIPAK GOGOI in his evidence has deposed that on 26/01/18 he was at the 

SADIYA P.S. and on that day the informant lodged this case and he was entrusted for 

pre investigation by the O/C. He went to the place of occurrence, prepared the 

sketch map and recorded the statements of the witnesses. He seized the articles. 

The accused persons were handed over to the police at the THANA by the VDP party. 

He recorded the statements of the accused persons. He had send the accused for 
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medical and the accused were forwarded to court. They were remanded to judicial 

custody. He handed over the articles to the owner of it during the investigation. After 

completing the pre investigation he handed over the case diary to the O/C and he 

submitted charge sheet u/sec 457/380/34 of IPC. EXT 2 IS THE ZIMMA NAMA, EXT 

2(1) IS HIS SIGNATURE. EXT 3 IS THE SEIZURE LIST, EXT 3(3) IS HIS SIGNATURE. 

EXT 4 IS THE SKECTH MAP, EXT 4(1) IS HIS SIGNATURE, EXT 5 IS THE CHARGE 

SHEET, EXT 5(1) IS THE SIGNATURE OF O/C C.M.S. CHETIA and he can recognize 

his signature.  

15. During his cross examination he stated that the articles were seized on 26/01/18 at 

1:00 p.m. from ChapakhowaBazzar i.e. from the shop of the informant. The articles 

were seized from the shop and at the time of seizure the informant was present 

there along with the seizure witness. The broken ceiling was not seen by him. He 

had seized the articles as shown to him by the informant and the witnesses.  

I have heard the arguments of the learned Asst.PP& the learned defence 

counsel. 

16. This is a case whereby the accused persons stand for trial for an offence u/sec 

457/380/34 of IPC.  

17. On close scrutiny of the evidence of PW1 it appears that he didn’t had any idea 

about the theft but he came to know about it only on the next day when he heard 

about it in the market and it was to his utter shock that there was theft in his shop 

and a portion of his shop’s ceiling was torn. But on close perusal of the evidence of 

PW1 it appears that he didn’t know who committed the theft in his shop and how the 

theft was committed and it was by whom. It is to be noted here that he had seen 

the accused persons in the police station when he went to the police station.  

18. Now, in this case the star witnesses of this case are PW2,PW3& PW4 who were on 

duty being members of the VDP party on the eve of the Republic day this year. Now, 

on perusal of the evidence of PW2 & PW3 it appears that they had suspected the 

accused persons but later on when they were handed over to the police and the 

police had interrogated themand on the basis of it they went to the shop of the 

informant and one of the accused persons was brought down who was seating on 

the ceiling. But in this case it appears from the evidence of PW2 & PW3 that were 

suspected by PW2 & PW3 and the reason behind their suspicion was because of the 

presence of certain instruments which one of them had in their bag. It appears from 

the evidence of PW3 as well as from the statements of the accused persons u/sec 

313 of CrPC that they came from their work and after having their dinner they were 
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returning to home when they were suspected by the VDP party. But in this case it is 

important to note here what duty a person has to do at night along with certain 

instruments such as hammer,’ pliers etc. But it also appears that the investigating 

agency has been at a total failure to seize the instruments which might have been 

used in the commission of the theft. But there was no such evidence brought to light 

by the prosecution side to prove it. The evidence of PW2 & PW3 couldn’t make it 

clear also how the offence of theft was committed in the shop of the informant. 

There were no such witnesses to prove it nor any of the witnesses saw it.  

19. But in this case there is another important facet which needs to have a look at it. 

The mere possession of the instruments such as hammer, pliers, Rench etc. with one 

of the accused persons how could this mean that they had the intention and motive 

to commit the offence. Yes, this court is of the opinion that there might be an 

intention behind it and it comes to light during the evidence of PW3 who had stated 

that when they had interrogated them it came to light that they came by eloping and 

their owner didn’t pay them their dues. This could be one of the probable intentions 

behind it and because of it they might had instruments with them.  

20. Now, let me move ahead with the evidence of PW4 along with the evidence of PW2 

& PW3. On close scrutiny of the evidence of the above mentioned PW’S it appears 

that they had interrogated them and thereby handed over them to the police. The 

police had also interrogated them and thereby they took one of the accused person’s 

to the place of occurrence and they were able to get another accused person who 

was seating on the ceiling of the informant’s shop. It is also apparent on the face of 

the record which reveals from the evidence of PW2 that they took the help of the 

police and guard which helped them to get the other accused person. But during the 

evidence of PW5 i.e. the I/O it came to focus that the accused persons were handed 

over to the police by the members of the VDP party. In such a case, it appears that 

there is a vital contradiction in the evidence of PW2,PW3 & PW4. The investigating 

officer is an independent witness and it appears that there is vital contradiction in his 

evidence with that of the evidence of other PW’S and the benefit will go to the 

accused persons. Hence, in such a case it is quite difficult to believe the story of the 

prosecution side.  

21. This has also come to light from the evidence of PW2,PW3& PW4 that they didn’t 

had any idea about the recovery of articles and there was no recovery from the 

hands of the accused persons. The witnesses who went to bring the other accused 

person from the shop of the informant didn’t saw nor they had the idea what were 
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the articles stolen. On the other hand, there was no such seizure made on that day 

by the police and it cannot be said to facts leading to discovery on the instructions of 

the police. It has also been admitted by PW5 i.e. I/O that the broken piece of the 

ceiling was not seized by the police in connection with this case.  

22. During the evidence of these PW’S none of the ingredients of section 457/380/34 of 

IPC could be bought forwarded by the prosecution side. Hence, this court finds itself 

difficult that no such essential elements of the above mentioned sections could be 

proved by the prosecution beyond doubt. 

23. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

24. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the 

hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

25. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

26. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt u/sec 457/380/34 of IPC and hence the accused persons deserved 

to be acquitted of the offences leveled against them.    

ORDER 

In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

persons beyond reasonable doubt U/sec 457/380/34 of IPC and hence they are 

acquitted from this case and thereby set at liberty. 

Make necessary entry in the Judgment register. 

The bail bond of the accused persons shall remain for six months in view of 
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section 437 A of CrPC. 

The seized articles be handed over to the custody of the actual owner. 

 

Given under my hand and seal of this court on this the 19th day of APRI, 2018 at 

SADIYA COURT. 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

SADIYA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: NGICHANG THOUMONG 

PW2: SANJAY GUPTA 

PW3: AJAY SEAL 

PW4: TAPAN MANDAL 

PW5: DIPAK GOGOI, I/O 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE ZIMMA NAMA 

EXT 2 (1), 2(2) ARE THE SIGNATURES OF PW1 & PW5 

EXT 3 IS THE SEIZURE LIST 

EXT 3(1), 3(2), 3(3) ARE THE SIGNATURES OF PW2, PW3 & PW5 

EXT 4 IS THE SKECTH MAP 

EXT 4(1) IS THE SIGNATURE OF PW5 

EXT 5 IS THE CHARGE SHEET 

EXT 5(1) IS THE SIGNATURE OF S.I. C.M.S. CHETIA & PW5 can recognize his signature 

DEFENCE EXHIBITS:NIL 

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

SADIYA, TINSUKIA 

 


